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IN THE COURT OF THE SESSIONS JUDGE ::::UDALGURI  

 Present : Smti. S. Bora,  
      Sessions Judge,  
        Udalguri.  
 

 

Crl. Appeal No. 6/2017 

    

   1. Sri Biju Das, 

   2. Sri Manoj Das, 

   3. Sri Bhaben Bharali 

                     …………Accused/Appellants. 

     -Vs-  

    State of Assam…………...……………Respondent.  

Appearance :  

 For the appellants    : Mr. T. Boro, Advocate. 

 For the respondent : Mr. P. Baskey, Public Prosecutor  

 Date of hearing      : 9.1.2018, 20.1.2018 

 Date of judgment   : 25.1.2018. 

 

J U D G M E N T 

 

 This appeal is directed against the judgment and order dated 17.3.17 

passed by Chief Judicial Magistrate, Udalguri in G.R. Case No.350/13 whereby 

accused/appellants were convicted under section 447/354/323/34 IPC and 

sentenced them to pay fine of Rs.500/- each u/s 447/34 IPC, in default, SI for 

3 days, SI for 3(three) years u/s 354/34 IPC. Further they are sentenced to 

pay fine of Rs.1000/-, in default, SI for 7 days u/s 323 IPC.  

 

2. The case of the prosecution, in brief, is that the informant Smt. Basanti 

Kalita lodged the F.I.R. on 28-03-2013 before the O/C, Udalguri PS stating that 

on that day at about 5-30 PM the accused persons Biju Das, Bhaben Bharali 

and Manoj Das had criminally trespassed inside her compound armed with lathi 
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and bamboo and asked for her son Himagshu Kalita. When she told them that 

her son Himangshu was not at home, accused persons immediately started to 

assault her, pulled her wearing cloths, disrobed her in front of the neighbors 

and tried to molest her. When she cried and raised hulla for help, then her son 

Himangshu Kalita and Chintu Kalita, their friends Nabajit Das , Mintu Kalita and 

Siba Bharali had reached at the place of occurrence and restrained the accused 

persons. Himangshu Kalita was stabbed by dagger, caused severe injury on his 

body and the other victims were assaulted by the lathi and caused injury on 

their persons. Hence this case. 

 

3.  On the appearance of the accused persons before the court, the 

learned court below furnished copy of necessary police papers to them. Upon 

hearing both sides and perusal of materials on record, the court below framed 

charge against the accused persons for the offence punishable u/s 

447/448/354/ 323/34 IPC and charges were read over and explained to the 

accused to which they pleaded not guilty and claimed to be tried.  

 

4.  The prosecution in order to bring home the charges against the 

accused persons examined 12 (twelve) witnesses, whereas, none was 

examined by the defence. In their statement recorded u/s-313 CrPC the 

accused/appellants denied to have committed the alleged crime.  

 

5.  The learned court below at the conclusion of the trial found the 

accused/appellants guilty and convicted and sentenced them as mentioned 

hereinabove.  

 

6.  Being highly aggrieved and dissatisfied with the impugned judgment 

and order aforementioned, the accused/appellants preferred this appeal 

contending that the learned court below failed to appreciate the evidence on 

record in its proper perspective, that the court below erred in law and fact. It is 

submitted that the impugned judgment and order are liable to be set aside and 

the accused persons are entitled to get acquittal.  
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7.  I have heard argument advanced by learned counsel of the parties. Ld. 

Counsel for the appellants in the course of argument contended that now good 

scene has been prevailing between the parties and has pleaded for clemency. I 

have perused the case record as well as impugned judgment of learned court 

below.  

 

8.  The prosecution examined the informant, Basanti Kalita as PW1. She 

stated that the accused persons came to her house and asked for her son and 

when she replied that her son was not at home, the accused persons started to 

assault her. The accused had pulled her cloths and tore it. She shouted for 

help and hearing her cries Anju Barman had come and raised hulla. On hearing 

her cries her son Himangshu Kalita and Chintu Kalita came to her rescue. But 

the accused Bhaben Bharali took a dagger and stabbed on Himangshu Kalita 

causing grievous injury. The accused Biju Das had assaulted her son Chintu 

Kalita with bamboo stick causing injury on his hand. Her neighbour Nabajit Das 

and Mintu Das also came to her rescue; but the accused had also assaulted 

both of them. 

 In her cross-examination this witness stated that the accused had filed 

a criminal case against her son Himansu Kalita.  

 

9. PW2, Sri Himangshu Kalita deposed that the occurrence took place 

about 1-1/2 years ago, at about 4 p.m in the evening. He was standing near 

his house with his friends, when he heard the hue and cry of his mother. He 

rushed to the place of occurrence and saw the accused persons were 

assaulting his mother. They had torn her clothes. He tried to rescue his mother 

but the accused person assaulted him. Accused Bhaben Bharali stabbed him on 

his head with a dagger causing grievous injury. He immediately fell down and 

lost his consciousness. He had been taken to the hospital and three stitches 

were down on the injury. 

 In his cross-examination he stated that accused Biju Das had filed a 

criminal case against him. The case is pending in this court. He does not know 

why the accused person has filed the case against him. They had filed this case 

after they were arrested by the police in PS Case No. 34/13. He was the first 

persons to arrive at the place of occurrence. He does not know as to who had 
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arrived after him at the place of occurrence. His brother Chintu Kalita and his 

friends Mintu Das, Nabajeet Das and Ripunjoy Hazarika came after him. Police 

had recorded his statement after he was released from hospital. He has not 

submitted any medical report in this case directly. 

 

10. PW3, Chintu Kalita deposed that the occurrence took place about 1-1/2 

years ago at about 4 p.m. in the evening. The accused persons trespassed in 

side our house and assaulted his mother. He was standing with his friends near 

his house. When he heard the crying of his mother, he rushed to the place of 

occurrence and saw the accused persons were assaulting  his elder brother 

Himansu Kalita, when he tried to help his mother accused Bhaben Bharali had 

stabbed his elder brother on his head with a sharp weapon and there was a cut 

injury. Blood was oozing out from the injury. When he went to save his 

brother, the accused persons also assaulted him with a lathi and he sustained 

injuries on his back, face and hand. His friends Nabajeet Das and Mintu Das 

also came to the place of occurrence. Later on, the police came and arrested 

him, his brother and his two friends. 

 In his cross-examination he stated that accused Biju Das had filed a 

criminal case against them. They filed this case after the accused person had 

filed the criminal case against them.  

 

11.  PW4, Jintu Das deposed that the occurrence took palce about 2 years 

ago. It was a ‘Holi Festival’ day. The accused persons pulled the cloths of 

informant Basanti Kalita, himself, Nabajit Das, Nipunjoy Hazarika, Tulika Das 

heard hulla from Basanti Kalita’s house. So, they four went to her house and 

there they saw the accused were pulling the cloths of Basanti. The three 

accused persons were pulling her cloths. When they tried to save her the 

accused Bhaben Bharali stabbed on the head of Himangshu Kalita with a 

Khukri. The other two accused had also assaulted them with lathi (Kami of a 

wall). All of them had sustained injury. They had undergone medical 

treatment. 

 In his cross-examination he stated that Biju Das had filed a case 

against them and there in that case he was one of the accused. The police had 

arrested them about 1-1/2 hours after the occurrence. Whether Basanti Kalita 
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had filed the case after they were arrested, he does not know. He also does 

not know whether Monoj Das was taken to hospital and why he was taken to 

hospital. 

 

12. PW.5, Nabajit Das deposed that the occurrence took place about 2 

years ago at about 4.00 p.m at evening. The accused persons were pulling the 

cloths of informant Basanti Kalita and tried to disrobe her. Hearing the hulla 

from Basanti Kalita’s house, when they went to the spot, himself, Mintu Das, 

Himangshu Kalita, Sintu Kalita, Nipunjoy Hazarika, Tulika Barman, they saw 

that accused were trying to disrobe Basanti Kalita. So they immediately went to 

save her. But the accused persons attacked them. Accused Biju Das assaulted 

him with a lathi and hit him on his shoulder; accused Bhaben Bharali took a 

dagger and stabbed Himangshu on his head causing grievous injury. Sintu 

Kalita sustained injury on his leg. 

 In his cross-examination he stated that accused Biju Das filed a case 

against them and there in that case he was one of the accused. The accused 

came to the spot at about 12:30 p.m. on that day. The police had arrested 

them in the evening about 4:30 p.m. 

 

13. PW.6, Smti. Kado (Karabi) Hazarika deposed that on that day she heard 

hulla from her house. So she came out and saw that the accused persons were 

pulling the victim. She saw that both the parties were having quarrel. So she 

immediately left the place and went home. 

 In her cross-examination she stated that she heard that there was a 

quarrel prior to this occurrence and one boy name Manoj Das was injured and 

he was taken to hospital. But she had not seen the occurrence. 

 

14. PW7, Nayanmoni Das deposed that the occurrence took place in the 

year 2013 during the festival of ‘Holi’. He was inside his room. When he heard 

hulla from outside, he came out and saw the occurrence. The incident took 

place in the compound of victim Basanti Kalita. He had seen that Himangshu 

Kalita when sustained injury on his head and blood was oozing out from the 

injury. When he saw that the quarrel is turning violent he left the spot and 
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went back to his house. The accused Manoj had assaulted victim Himangshu 

with a dagger. 

 In his cross-examination he stated that the occurrence took place in the 

evening hour after 4:30 p.m. Later on he had heard that prior to this 

occurrence there was another quarrel and Manoj Das was injured in that 

quarrel and he was hospitalized. 

 

15. PW8, Vivek Kalita deposed that the occurrence took place about two 

years ago. That day it was ‘Holi’. While he was going on his way to his shop,  

he heard hulla. So he went to Basanti Kalita’s house. When he reached Basanti 

Kalita’s house, he saw that the accused persons were pulling her and 

assaulting her. He had seen that the accused were pulling her cloths and 

disrobed her. People started to arrive at the scene. So he left the place. Police 

had seized the torn blouse and sari of Basanti Kalita from her, he was present 

at that time. He was the seizure witness. Ext.-1 is the seizure list and Ext.-1(1) 

is my signature. 

 In his cross-examination he stated that he had signed the seizure list at 

police station. The seizure list was not read over to him. He does not know if 

anything had happened inside the house of Basanti Kalita. He had seen the 

occurrence which took place in the compound. 

 

16. PW9, Sri Siva Bharali deposed that the occurrence took place about two 

years ago. It was the ‘Holi’ time. While he was returning from Namghar he saw 

that a quarrel was  going on the road between Biju Das and Chintu Das. He 

tried to interfere and resolve their quarrel. But someone had assaulted him 

from behind. He sustained injury on his head and he fell down on the road and 

lost his consciousness. 

 In his cross-examination he stated that the occurrence took place at 

about 3:30 p.m at the time of occurrence other persons were also present 

there. 

 

17. PW10, Sri Paresh Baruah deposed that the occurrence took place about 

two years ago. It was the ‘Holi’ time. At the time of occurrence he was not 

present. He heard that there were some quarrel between both parties. 
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 In his cross-examination he stated that he had heard in village that one 

Manoj Das was injured and he was taken to hospital. But he had not seen him. 

 

18. PW11, Dr. Bhagirath Dey proved the fact that the victim Mintu Das, 

Chinta Kalita, Himangshu Kalita and Nabajit Das had sustained injury. He had 

testified that he had examined the following inured and on examination he 

found the following injury: 1. Mintu Das, he sustained multiple small red on 

back side. The injury is fresh cut with blunt weapon. 2. Nabajit Das, no 

external injury found. 3. Chintu Kalita cut injury on right hand. The injury is 

fresh cut with blunt weapon. 4. Himanshu Kalita, 1 cm cut injury. The injury is 

fresh cut with blunt weapon. 5. Basanti Kalita, no external injury found.  

 

19. PW12, SI Birendra Baruah, the Investigating Officer of this case has 

done all the formalities and filed the charge-sheet.  

 

20. I have scanned the evidence with great care and circumspection. 

 

21. Let me first take up the evidence of informant who was examined as 

PW1. According to this witness on the day of incident the accused persons 

came to her house and asked for her son and when she replied that her son 

was not at home, the accused persons started to assault her. The accused had 

pulled her cloths and tore it. She shouted for help and hearing her cries Anju 

Barman had come and raised hulla. On hearing her cries her son Himangshu 

Kalita and Chintu Kalita came to her rescue. But the accused Bhaben Bharali 

took a dagger and stabbed on Himangshu Kalita causing grievous injury. The 

accused Biju Das had assaulted her son Chintu Kalita with bamboo stick 

causing injury on his hand. Her neighbour Nabajit Das and Mintu Das also 

came to her rescue; but the accused had also assaulted both of them. 

 In her cross-examination PW1 had admitted that the accused had filed 

a criminal case against her son Himansu Kalita.  

 

22. PW2, Himangshu Kalita, Chintu Kalita, the sons of the Informant/victim 

had supported the evidence of PW1 on all materials particulars. 
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23. PW3, Chintu, who is son of informant, narrated the incident of assault 

on PW1, PW2 and him, but he had not stated a single word as regards to 

outrage the modesty of her mother (PW1) by the accused persons who 

claimed to have seen the occurrence. 

 

24. This witness has also admitted about cross-case was filed by the 

accused.  

 

25. PW4, Jintu has also corroborated the PW1. This witness has also 

claimed to have seen the occurrence. He said that accused persons were 

pulling the cloths of PW1. 

 

26. PW5, Nabajit Das had also supported the prosecution case. He saw the 

incident of occurrence. This witness had further stated that the accused 

persons were pulling the cloths of informant and tried to disrobe her. 

 

27. According to PW6 Smt. Kado, on the day of incident she saw the 

accused were pulling the victim. She also saw that both parties were having 

quarrel. 

 

28. According to PW7 he saw the incident of occurrence and in the incident 

Himangshu Kalita sustained injury. When he saw that the quarrel was turning 

violent he left the spot. 

 

29. PW8 is yet another eye witness who saw that accused persons were 

pulling PW1 and disrobed her.  

 

30. From the factual scenario projected by the prosecution it is found that 

on the day of incident the quarrel took place between the parties and in the 

course of quarrel, the accused persons assaulted the victim and PW2 and PW3 

sustained injuries. PW1, PW2, PW3, PW4 and PW5 had admitted that 

accused/appellant had filed a case for the same incident. Thus from the 

evidence of PWs it is clearly established that accused persons assaulted the 

victim causing simple injury on their persons. As regards the charge u/s 354 
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IPC though PW5 and PW8 stated that the accused tried to disrobe PW1 but 

there is no whisper in the evidence of PW1/victim that the accused persons 

tried to disrobe her. Except pulling and torn the cloths of PW1 no prosecution 

witness had stated that the accused persons tried to outrage the modesty of 

PW1. 

 

31. In an offence u/s 354 of the Indian Penal Code, the intention of the 

accused is the crux of the matter. In the present case the prosecution had 

failed to prove that accused had intention to outrage the modesty of PW1.  

Mere pulling and torn of cloths in the incident of quarrel between the parties 

does not attract the ingredients of Section 354 IPC. An offence u/s 354 IPC can 

be committed if the person knows that by such acts the modesty of the woman 

is likely to be affected. In this case said intention of the convicts/appellants is 

totally lacking. Since charge u/s 354 IPC against the accused/appellants is 

failed; therefore, accused persons are acquitted for the charge leveled u/s 354 

I.P.C. but the conviction U/S 447/323/34 is affirmed. 

 

32. In the result, the appeal is partly allowed. The accused/appellants are 

directed to pay the fine amount within 15 days from the date of this judgment, 

in default, serve the sentence as imposed by the learned trial court.  

 

33.   Send down the G.R. case record with a copy of this judgment.  

 

34. Given under my hand and the seal of this court on this the 25th day of 

January/2018.  

 

  Dictated and corrected by me     Sessions Judge,  
            Udalguri.  
       

           Sessions Judge,  
               Udalguri. 
 

 

 

 
 


